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INVITATION TO COMMENT
This discussion paper is the third in a series, as the South Australian 
Government works with education and early childhood development 
communities and organisations to reform our legislation. 

We invite you to contribute your views about proposed legislative 
improvements which are designed to support young South Australians as 
they develop and learn for life, work and citizenship into the future. 

The collaborative partnership between non-government and government 
education, early childhood development sectors and communities continues 
to be the hallmark of our approach to the delivery of quality education and 
early childhood development services in South Australia. Indeed, the very 
development of this paper reflects our partnership approach. 

Interested parties and organisations across government and non-
government sectors and the community have considered and provided 
advice on the issues canvassed in the paper. 

We all recognise that effective reform of our services for young people must 
be established on a firm legislative foundation. 

The current Education Act 1972 is 36 years old, while the Children’s 
Services Act 1985 came into operation �3 years ago. It is timely that we work 
together to establish a legislative foundation that reflects the aspirations of 
our community and is flexible and relevant for the future. 

Legislative provisions raised in this paper cover a diverse range of issues 
that relate to the administration and operation of our services, including: 

governance of government schools and early childhood development 
services

restructuring of government schools and early years services

materials and services charges 

consultation and advice

responsibility for curriculum in government schools.

These matters are particularly relevant given increasing community 
recognition about the importance of children’s development in their early 
years to their opportunities throughout life. Our aim is to build on the best 
from the current legislation while developing a single, modern and integrated 
Act that works effectively in the best interests of children, young people and 
South Australia’s future.

To do so, we are working with communities to invest and ensure services 
effectively support young people as they progress from birth through to their 
senior secondary schooling. In keeping with this overall policy approach, 
this paper covers birth to the end of schooling education and early childhood 
development services.

•

•

•

•

•
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While there is a need to streamline administrative legislation, the underlying 
approach being taken is to maintain strong community participation and 
engagement in the services provided to children and young people. 

We have already made progress in our legislative reform program and your 
responses and suggestions will help to create a new legislative foundation 
that better underpins a modern system of education and early childhood 
development services.

The Teachers Registration and Standards Act 2004 marked the first step in 
the process of legislative reform. That Act improved child protection provisions 
and modernised the Teachers Registration Board. 

Similarly, following extensive consultation the SACE Board of South Australia 
Act 1983 became operational on � July �008. The new Board appointed under 
this Act will oversee the introduction of the new South Australian Certificate 
of Education (SACE) to be implemented from �009. 

At the same time, the changes enabled by the Education (Compulsory 
Education Age) Amendment Act 2007 will support all young people to remain 
in formal schooling or relevant training until they turn �7, or until they achieve 
the SACE or an equivalent qualification. These new requirements also start 
at the beginning of �009.

Improvements to the registration and regulation of schooling and early 
childhood development services in South Australia are also being progressed. 
This work will align with the Council of Australian Governments’ (COAG) 
proposed development of a national quality framework, standards for early 
childhood development and education and proposed reforms in schooling. 

As Ministers with responsibility for education and early childhood 
development in South Australia, we are working together with communities 
and organisations to progress legislative reform that ensures an effective 
foundation for South Australia’s quality integrated services system.

In doing so, our South Australian community will strengthen the opportunities, 
skills and knowledge of every child through the provision of quality services 
and support.

We urge you to contribute your views on this next stage of reform as we work 
together to shape legislation and services that will benefit children, young 
people and South Australia’s future.

Jane Lomax-Smith   Jay Weatherill
MINISTER FOR EDUCATION    MINISTER FOR EARLY 
   CHILDHOOD DEVELOPMENT 
September �008
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CONSULTATION

This paper is designed to encourage the education and early childhood 
development sectors and the wider community to comment and inform 
the development of new legislation. This legislation would establish an Act 
about the administration of education and early childhood development in 
South Australia. 

The issues raised in this paper have been considered by the Ministerial 
Education and Early Childhood Development Legislative Reform 
Stakeholder Advisory Group (the Advisory Group). A list of this group’s 
membership is provided as Appendix A. 

The matters in this paper cover a broad range of general legislative 
provisions. These include the restructure, governance and materials and 
services charges in government schools and early childhood development 
services, as well as ministerial responsibilities. For this reason, the 
proposed legislation considers establishing an integrated Act for general 
administrative provisions for education and early childhood development.

The Advisory Group was asked to consider ideas about the general 
provisions within the Education Act 1972 and the Children’s Services Act 
1985 which were not canvassed in the previous two discussion papers. 
The Advisory Group was not asked to arrive at a consensus but to consider 
what topics this paper could discuss. The paper has benefited from the 
Advisory Group’s rich and diverse views about the current provisions and 
ways that they might be improved and shaped within new legislation. 

Responses to this paper will help shape the drafting of a new Bill, which 
will be the subject of consultation prior to being tabled in Parliament.

Individuals and organisations are invited to comment by either:

Completing the online feedback survey on the legislation reform website 
at: http://www.edlawreform.sa.gov.au

Completing the electronic feedback form (available on the website) and 
forwarding it by email to edlawreform@saugov.sa.gov.au

Or

Posting the feedback form in this discussion paper to:
Legislation Reform Unit
Minister for Education 
Minister for Early Childhood Development 
c/- GPO Box 778
ADELAIDE SA 5001

Extra copies of the discussion paper can be obtained by emailing:   
edlawreform@saugov.sa.gov.au or by calling (08) 8226 3825.

The closing date for your comments on this paper is 5 December 2008.

•

•

•
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THE TERMS USED IN THIS PAPER 

In this paper:

“Children’s Centre” describes the new Children’s Centres for early 
childhood development and parenting which provide a ‘one-stop-shop’ for 
young children and their families by bringing together a mix of services for 
children from birth to eight years and their families.

“Children’s Services” as defined in the Children Services Act 1985 refers 
to preschool education, the provision of non-residential care for children 
and any other service by way of assistance in, or the provision of facilities 
for the proper care, guidance and support of children. 

“Director of Children’s Services” refers to the position established in the 
Children’s Services Act 1985. This position is held by the Chief Executive 
of the Department of Education and Children’s Services.

“Director-General” refers to the position established in the Education Act 
1972 as the Director-General of Education. This position is held by the 
Chief Executive of the Department of Education and Children’s Services.

“Education and Early Childhood Development Services” describes 
the full range of learning and early childhood development services that 
are available to children and students from birth to the end of secondary 
schooling.

“Schools” refers in general to government and registered non-government 
schools, however the majority of provisions discussed in this paper refer to 
government schools. Where the matter concerns all schools the paper will 
identify this. 

“Integrated general provisions Act” The nature of the ideas raised in the 
paper are very broad, ranging from restructure of schools, governance of 
government schools and early childhood development services as well as 
materials and services charges in government schools. They are largely 
administrative and form general provisions in education and early childhood 
development legislation in South Australia. For this reason, the proposed 
integrated Act concerning general administrative provisions for education 
and early childhood development is referred to as a general provisions Act. 

“Preschool” in the current legislation and operationally, this term is used to 
describe government preschool provision. This can be delivered in a child 
parent centre, in a school, in a stand alone registered children’s services 
centre or in an integrated early childhood development service. 

“Registered children’s services centre” as defined in the Children’s 
Services Act, includes stand alone government preschools and other 
children’s services centres incorporated under the Act.
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PURPOSE 

This third paper in a series of legislation reform discussion papers, seeks 
the views of the education and early childhood development sectors and 
wider community on establishing an integrated general administrative 
provisions Act that would bring together relevant sections of the Education 
Act 1972 and Children’s Services Act 1985. 

As with previous reforms, the intent is to provide a more efficient, effective 
and coherent legislative framework to underpin the provision of these 
services. This paper is designed to stimulate discussion and gather 
feedback from the community. The ideas and proposals in this paper are 
drawn from various sources, including:

contributions from members of the Ministerial Education and Early 
Childhood Development Legislative Reform Stakeholder Advisory 
Group

discussion of quality in early childhood development services as raised 
in the report of the Ministerial Inquiry into Early Childhood Services, The 
Virtual Village: Raising a Child in the New Millennium 

the Council of Australian Governments’ (COAG) proposed national 
reforms to education and early childhood development 

feedback provided from government schools and governing councils, 
Principals’ Associations, the South Australian Association of School 
Parent Clubs (SAASPC) and the South Australian Association of State 
School Organisations (SAASSO) about governance provisions 

development of the Education Works initiative and the establishment of 
Children’s Centres for early childhood development and parenting

learnings from the integration of education and early childhood 
development services in other jurisdictions 

concerns raised with, and advice provided to Ministers in regard to their 
portfolio responsibilities.

This consultation is a critical part of the Rann Government’s reform agenda. 
It is designed to ensure that South Australia has a modern legislative 
framework in place that supports the administration and delivery of a 
flexible and responsive suite of education and early childhood development 
services.

Responses to the questions raised in this discussion paper will inform 
the development of a draft Bill. The intention is to establish a single Act 
providing a range of general administrative provisions for education and 
early childhood development in South Australia.

•

•

•

•

•

•

•
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RELEVANT LEGISLATION 

Education Act 1972 (referred to in this paper as the Education Act) 

Children’s Services Act 1985 (referred to in this paper as the Children’s 
Services Act) 

Education Regulations 1997 (referred to in this paper as the Education 
Regulations) 

SCOPE

This paper encompasses general administrative legislative provisions 
concerning education and early childhood development services in South 
Australia. 

New administrative legislation should provide a stable and flexible platform 
for growth and innovation that is more able to embrace community 
expectations. This legislation should support new approaches to education 
and early childhood development that are emerging as a result of reforms 
across the early years and school spectrum. 

Education and early childhood development services are being configured 
differently from past approaches. Scope for innovative approaches to 
learning and development must shape the design of new legislation that 
underpins delivery.

Based on international research and best practice, the government has 
endorsed a program of reform to ensure integrated delivery of government 
education and early childhood development services from birth onwards. 
Legislative reform needs to create a framework that supports this seamless 
service provision and removes those elements of the current legislation 
that restrict the development of new and better ways of working. 

The Education and Children’s Services Acts are silent on the need to deliver 
seamless continuous services because they were developed well before 
we understood the necessity and benefits of bringing services together and 
providing continuity for children and students.

Post secondary and higher education is outside the scope of this paper.

This paper also does not consider employment provisions in the Education 
and Children’s Services Acts. It is intended that these will be the subject of 
the next discussion paper.
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This paper sets out the principles that should shape the design of new 
legislation. 

This paper considers proposals that could help shape modern integrated 
general administrative legislation in the context of discussing the current 
provisions in the Education and Children’s Services Acts about:

principles that underpin the Acts 

the role, powers and functions of the responsible Ministers 

the role and functions of the Department

the roles and responsibilities of the Director-General of Education and 
the Director of Children’s Services

reporting requirements 

consultation and advice mechanisms 

government school and early childhood development service 
restructure 

general provisions about compulsory schooling and education 

the determination of curriculum in government schools 

governance of government schools and community early childhood 
development services 

religious education in government schools 

use of government school facilities 

educational census

offence of insulting a teacher 

materials and services charges for curricular activities in government 
schools 

regulations enabled under the Acts

additional general administrative provisions not currently legislated.

•

•

•

•

•

•

•

•

•

•

•
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PRINCIPLES FOR DESIGNING NEW LEGISLATION

In developing new legislation it will be important to ensure that it is:

Appropriate – the reform process should develop modern legislation 
across the education and early childhood development sectors that meets 
the needs and expectations of the local and wider community.

Based on evidence – any changes to the current arrangements should be 
based on evidence that demonstrates improvement.

Child, student and family focused – there should be clear, strong 
links between any new provisions or changed arrangements and better 
outcomes for children, students and their families.

Consistent – legislative provisions for education and early childhood 
development services should be equitable and uniform where appropriate.

Inclusive – the legislation should maintain the commitment to enable all to 
participate and demonstrate that all children and students will benefit from 
any changes. 

Realistic – regulatory change must address realistic goals and be able to 
be implemented within a reasonable timeframe. 

Supportive of choice – the legislation should be predicated on the right of 
parents to choose appropriate education and early childhood development 
services for their children. 

Transparent – new arrangements should display clarity of outcome, 
purpose and process.
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PROPOSALS FOR DISCUSSION 

New legislation should deliver a more efficient, effective and coherent 
foundation for the delivery of quality schools and early childhood 
development services in South Australia. The views of stakeholders and 
the community are being sought about the most effective way to do this. 

While the current legislative provisions, which are the subject of this 
discussion paper are diverse, they comprise general provisions in both the 
Education Act and the Children’s Services Act. 

Some of the legislative provisions remain as they were passed several  
decades ago. 

Some of the current provisions have been the subject of review and 
amendment over the years, for example, the sections relating to governance 
of government services were amended in �00� to support the introduction 
of the policy of the day. The current provisions relating to materials and 
services charges in government schools were introduced in �003. 

More detailed information about all of the current provisions is available on 
the legislation reform website www.edlawreform.sa.gov.au.

The aim of this paper is to stimulate debate and to seek feedback to 
inform the development of a Bill which would establish a new integrated 
general provision Act to underpin modern education and early childhood 
development service delivery in South Australia.

The reform project seeks improvement where there is a demonstrated 
benefit. Where existing provisions, or their intent remain valid, it is proposed 
that new legislation will update the terminology while retaining the purpose 
of the existing provisions. 

Where more significant changes are deemed advisable, it is intended that 
draft legislative provisions will be developed for further consultation.



��

Discussion Paper No 3 

Objects and principles of the Act 

Current provisions

The Children’s Services Act and the Education Act are very different 
documents drafted at different times with contrasting structures and 
emphases. 

The Children’s Services Act contains objects and principles in sections 
related to the objects and functions of the Minister and the administration 
of the Act. The Education Act, which reflects drafting conventions of the 
time it was enacted, does not have any separately articulated principles.

Possible reforms

A modern, enabling Act should not be overly prescriptive and usually 
contains a set of guiding principles that focus on the purpose and functions 
of the Act. 

There has been strong support expressed over the length of the current 
legislation reform project for retaining the best elements of the current 
legislation and enhancing these in a new integrated general provisions Act. 
Feedback received has indicated that many of the principles articulated 
in the Children’s Services Act are still relevant and should be maintained. 
Other concepts have been raised that could also be reflected in the objects 
and principles of a new general provisions Act.

These include:

provision of education and early childhood development services based 
on common principles for learning and development of children and 
students from birth to �8 years

provision of the best education and early childhood development services 
to achieve development, learning and social outcomes for every child 

provision that ensures education and early childhood development 
services are delivered flexibly and responsively now and in the future

provision for the most disadvantaged in South Australian schools and 
early childhood development services to ensure social inclusion

participation and mutual responsibilities of children, students, parents 
and educators in ensuring the best education and early childhood 
development services for children and students

quality schools and early childhood development services that make a 
significant contribution to strengthening children, students and families’ 
connection with their community

the expectation that all agencies, government and non-government, 
will work collaboratively to provide integrated services to children and 
students to counter developmental and educational disadvantage

•

•

•

•

•

•

•
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provision for improved training and employment pathways for students 
in their senior years of schooling

provision of flexible governance, management and operational 
arrangements, that recognise the partnership that services and 
communities play in supporting children and students

provision of education and early childhood development services based 
on common principles for learning and development of children and 
students from birth to completion of secondary schooling.

PROPOSAL ONE - A single Act

�.� That a new integrated general provisions Act concerning education and 
early childhood development is established. 

�.� That this integrated general provisions Act contain core principles 
which underpin and guide the operation and functions provided for in 
the Act.

�.3 These core principles should reflect birth to the end of school provision 
of services and be built on those contained in the current Children’s 
Services Act.

The role, powers and functions of the responsible 
Ministers 

Current provisions

Both the Education and Children’s Services Acts establish the Ministers as 
bodies corporate, with powers and obligations prescribed by the Acts. They 
both provide for the Ministers to delegate functions or powers.

The powers of the Minister under the Education Act include:

establishing, maintaining, closing and amalgamating government 
schools for preschool, primary and secondary education as well as 
correspondence schools, subject to requirements stipulated in the Act

making provision for teacher education and training and accommodation 
for teachers or students

providing for, and covering the cost of, transport of children to school 

establishing any government school, college or centre for the purpose of 
providing technical education or any other kind of education.

•

•

•

•

•

•

•
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The objects assigned to the Minister by the Children’s Services Act 
include:

ensuring the provision of preschool education and such other children’s 
services as are necessary for the proper early childhood development 
and education of every child

ensuring the development of an accessible range of children’s services 
to meet the needs of all groups in the community

encouraging the provision of children’s services that do not discriminate 
on the grounds of sex, marital status, mental or physical impairment, 
religion, race or nationality, except to overcome any disadvantage arising 
out of these

ensuring that the multicultural and multilingual nature of the community 
is reflected:

in the planning, implementation and structure of programs and 
services for children and their families

in the membership of any committee established under the Act 
and in the staffing of the various bodies, authorities and other 
agencies involved in the administration of the Act 

in the provision of programs and services for children and their 
families

promoting the involvement of parents and other members of the 
community in the provision of children’s services

regarding the interests of the children as the paramount consideration.

The Children’s Services Act assigns the following ministerial functions: 

to provide and co-ordinate the provision of children’s services, having 
regard to the needs of the community and the need to achieve efficient 
use of available resources

to develop, implement, review and evaluate policies relating to the 
provision of children’s services

to monitor and evaluate the nature and quality of children’s services with 
a view to ensuring the highest possible standards of such services

to ensure that the expertise and qualifications of persons who provide 
children’s services are of the highest possible standards

to encourage or assist in the provision of children’s services by voluntary 
groups or organisations

to keep the public informed on the availability of children’s services and 
how they may be obtained

•

•

•

•
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to keep under review the special needs of individual groups of children 
(including those who suffer from physical or mental disabilities and 
those who are economically disadvantaged) and to provide, assist in the 
provision of, or promote, services to meet those needs

to collaborate and consult with government departments (of the State, the 
Commonwealth or of other States or Territories of the Commonwealth), 
with public authorities, with municipal or district councils in this State and 
with non-government organisations that provide, or support, or promote 
the provision of, children’s services

to encourage public discussion of policies affecting the provision of 
children’s services

to do such other things as may be necessary or desirable for the efficient 
discharge of its’ functions.

Possible reforms

It has been strongly argued that the ministerial powers and functions under 
the two Acts remain as important and relevant today as they did when they 
were enacted. 

The aim in developing integrated legislation would be to modernise any 
provisions that need updating, while providing for the appropriate ministerial 
responsibilities in overseeing education and early childhood development 
services. Where suitable, existing objects and functions can be provided 
for, and supported, in the new guiding principles.

PROPOSAL TWO - Ministerial responsibilities

�.� A new integrated general provisions Act should assign appropriate 
ministerial responsibilities regarding the provision of education and 
early childhood development services. 

�.� The new provisions should update the current Children’s Services and 
Education Act provisions where appropriate.

The role and functions of the Department 

Current provisions

The Children’s Services Act established the Children’s Services Office  
in �98�, replacing the Kindergarten Union. The name Children’s Services 
Office ceased to be used when it was amalgamated with the Education 
Department in �99�. 

•

•

•

•
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The Education Act provides for continuance of the Education Department 
which was established in �9��. 

The Department of Education and Children’s Services currently has 
responsibility for supporting the Minister for Education and the Minister 
for Early Childhood Development and in the operation of government 
services. 

Possible reforms

The integrated department has continued to operate under the two Acts 
since 1994. Strong support has been expressed for updating the legislation 
and addressing a number of issues that have arisen through inconsistencies 
and tensions that result from the two Acts, many of which were identified in 
the two previous legislation reform discussion papers.

This paper outlines other matters that concern general provisions in both 
Acts. The aim of the legislation reform program is to ensure synergy exists 
between the legislation, the responsible Ministers and the department.

PROPOSAL THREE - The Department

3.� A new integrated general provisions Act should provide for, and 
prescribe the purpose and operations of, a government department 
with responsibility for early childhood development and education 
services.

The roles and responsibilities of the Director-General of 
Education and the Director of Children’s Services 

Current provisions

The Children’s Services Act creates the position of Director of Children’s 
Services and the Education Act establishes the Director-General of 
Education. Both these position roles are performed by the  Chief Executive 
Officer of the department.

Under the Children’s Services Act, the Director of Children’s Services is 
appointed for a term of office, not exceeding five years upon terms and 
conditions determined by the Minister. The Act specifies that the Public 
Sector Management Act 1995 will not apply to the office of Director.

The Children’s Services Act enables the Director’s powers or functions to 
be delegated.
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The Education Act makes the Director-General responsible to the Minister 
for maintaining a proper standard of efficiency and competency in the 
government teaching service; and assigns other powers and duties vested 
under the Act or as directed by the Minister. The Director-General may 
delegate functions and powers with the consent of the Minister. 

The Education Act also enables a Deputy Director-General to act in the 
office of the Director-General in the absence of the Director-General. The 
Children’s Services Act does not contain a corresponding provision.

Possible reforms

The Chief Executive of the Department of Education and Children’s 
Services currently undertakes the functions and exercises the powers of 
the positions of Director-General and Director of Children’s Services. 

During consultation on the new compulsory education age, questions were 
raised about the role the Chief Executive of the department undertakes 
on behalf of the Minister across all schooling sectors. These functions are 
separate from the role of the Chief Executive as head of the government 
school sector. Some have questioned the need to have structural separation 
in regard to the Chief Executive’s perceived dual role.   

Issues were also raised during consultation on the second legislation 
reform discussion paper about the functions of the Director of Children’s 
Services in regard to regulation of early childhood development services. It 
was suggested that these should not be undertaken by the Chief Executive 
of the department. It is intended that these matters will be addressed as 
part of future legislative reforms. 

In the context of general administrative legislation for education and 
early childhood development, it can be argued that a modern Act should 
establish a single position of Chief Executive. This position would have 
responsibility for overseeing the integrated department which delivers 
government services across the full age range from birth to year ��. This 
would ensure the legislation reflected the current arrangement with an 
integrated department.

PROPOSAL FOUR - The Chief Executive

�.� A new integrated general provisions Act should establish a single Chief 
Executive position to oversee the department responsible for education 
and early childhood development in South Australia.
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Reporting requirements

Current provisions

There are currently different annual reporting requirements under the 
Education and Children’s Services Acts. These require the Director-General 
of Education and the Director of Children’s Services respectively, to report 
annually to Parliament through the responsible Minister. 

Despite the integrated nature of the department and service delivery, 
the Acts have separate reporting requirements. The Chief Executive of 
the Department of Education and Children’s Services currently fulfils the 
roles of both Director-General of Education and the Director of Children’s 
Services. In fulfilling these separate responsibilities, the Chief Executive 
must report twice a year, once at the end of the financial year and then 
again at the end of the calendar year. The responsible Minister must table 
one report within �� days of receiving it, the other report must be tabled 
as soon as practical on receipt. Consequently there is both duplication of 
effort and reporting for minimal benefit. 

Possible reforms

There is little argument in support of retaining separate reporting provisions. 
There is a strong rationale for a single integrated Act that requires an annual 
report on all aspects of the administration of the Act and the department.

PROPOSAL FIVE - Annual reporting

�.� A single integrated general provisions Act for education and early 
childhood development should require an annual report to the responsible 
Minister by the Chief Executive on all aspects of the administration of 
the Act and the Department.

�.� The Act should require that the annual report be provided to Parliament 
within a prescribed period of time. 

Consultation and advice

Current provisions

The Children’s Services Act 1985 currently prescribes in extensive detail 
a children’s services consultative structure. The Act details the nature 
of the statewide Children’s Services Consultative Committee, sets out 
the composition of the Committee and from where the members must 
be drawn. This includes bodies that no longer exist. The members are 
appointed by the Governor, some after election by regional bodies, others 
on the nomination of the Minister.
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The Act sets the term of office for members of the Committee, provides 
considerable detail about how the Committee will operate and requires that 
the Director of Children’s Services provide support services to facilitate the 
workings of the Committee. 

The Act assigns to the Committee responsibility for advising the Minister 
and the Director of Children’s Services on any matter relating to the 
administration of the Act, other than the employment of staff. Under the 
Act, the Committee is charged with identifying and assessing the needs 
and attitudes of the community in relation to children’s services and 
providing advice to the Minister and the Director in relation to programs 
to accommodate those needs and attitudes. The Committee must also 
consider reports provided by Regional Advisory Committees. The Act 
assigns responsibility to the Committee for investigating and reporting to 
the Minister on any matters referred by the Minister to the Committee for 
advice.

The Act also prescribes a Regional Advisory Committee structure which 
underpins the state Children’s Services Consultative Committee. The 
Act specifies the role of the Regional Advisory Committees, and includes 
a requirement that the majority of members must be parents of children 
using children’s services, at the time they are elected or appointed. The 
Children’s Services (Membership of Committees) Regulations 2001, which 
sit under the Act, gives much of the detail about the nature and operation 
of the Regional Advisory Committees, of which there are currently six. 

The existing provisions and committee structures do not match the current 
departmental district structure within which government early childhood 
development services operate. The structure is also due to change again 
with the establishment of common regional boundaries across government 
within South Australia under the Regional Boundaries Project - Regions 09.

The Committee provides a forum for parents, service providers and the 
community to discuss matters or raise issues concerning education and 
early childhood development across South Australia. 

The Children’s Services Consultative Committee has provided advice to 
the responsible Minister on many issues. The Committee participated in the 
State Government’s Inquiry into early childhood services, which produced 
the report of the Ministerial Inquiry into Early Childhood Services, The 
Virtual Village: Raising a Child in the New Millennium. 

By contrast, the Education Act 1972 does not prescribe a consultative 
structure. It does provide a power for the Minister to appoint regional 
advisory committees to investigate and advise on any matters affecting the 
administration of the Act or the provision of preschool, primary or secondary 
education in South Australia. How regional advisory committees operate 
and their composition are not detailed in the legislation.



�0

Discussion Paper No 3 

There are currently a number of active advisory committees including:

the Ministerial Advisory Committee: Students with Disabilities, which 
was established in �989. This Committee provides advice to the Minister 
in the allocation of federal government funding to non-government 
organisations to support school students with disabilities. The Committee 
also undertakes research as required

the Multicultural Education Committee, which provides advice to the 
Minister about cross-sectoral issues and funding relating to language 
and multicultural education. It has representation from the community, 
the government and the non-government education sectors 

the Advisory Committee on Non-Government Schools, which provides 
advice to the Minister on the needs of students within non-government 
schools and the distribution of State and Australian Government 
funding

Non-Government Schools Planning Committee, which advises the 
Minister on applications received from new and significantly changed 
non-government schools seeking state government funding

the Ethnic Schools Board of SA, which assists and supports community 
ethnic school authorities to develop and deliver quality and effective 
out of school hours language and cultural programs. The Board also 
provides advice to the Minister for Education concerning the distribution 
of State and Australian Government funding to ethnic schools.

While there are no specific legislative requirements placed on the Minister 
to consult, the advisory committee provisions in the Education Act provide 
flexibility and scope for the Minister to receive a range of advice on specific 
and general education matters. The provisions enable groups to be 
established for short and longer term duration to advise the Minister on 
specific topics under terms of reference determined by the Minister.

Similar advisory and consultative mechanisms are provided for in other 
jurisdictions’ corresponding legislation.

Possible reforms

Parents and others concerned with education and early childhood 
development services, should be able to participate in meaningful 
consultation. The responsible Ministers need to have access to quality 
advice from parents, the education and early childhood development 
sectors, as well as the broader community. 

It has been suggested that advisory and consultative processes need to be 
well coordinated, collaborative and cost effective and that there is a need to 

•
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reduce any duplication. Consultation mechanisms developed should give 
everyone the opportunity to understand what is being discussed and how 
they can contribute.

It can be argued that the legislation should ensure consultation and 
advisory structures are established, have equal representation and support 
participation by specific groups across the education and early childhood 
development sectors including Indigenous, culturally and linguistically 
diverse and rural/remote communities. 

However, concerns have been raised that the structure and membership 
provisions in the Children’s Services Act are too prescriptive and legislative 
changes may be needed.

The question, in the context of modernising education and early childhood 
development legislation is, what enhancements can or should be made to 
consultation and advisory provisions in the two existing Acts.  Consideration 
should be given to whether these provisions should be maintained or 
improved in a new integrated general provisions Act for education and 
early childhood development.

PROPOSAL SIX - Consultation and advice

6.� A new integrated general provisions Act should contain common 
advisory and consultation provisions for education and early childhood 
development. 

6.2 These general provisions should be enabling and flexible while 
enshrining stakeholders’ and the community’s right to be consulted 
and provide advice on relevant matters. 

Government school and early childhood development 
restructure 
This section only relates to government service provision. 

Current provisions

South Australian legislation, as is the case in other Australian jurisdictions, 
requires consultation with school communities in relation to proposed 
closure or amalgamation of schools. 

The Rann Government has a steadfast commitment to not closing or 
amalgamating government schools or early childhood development 
services without the support and involvement of the local community.
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In South Australia, government schools and early childhood development 
services have different provisions under the two Acts in relation to closure, 
relocation and any other form of restructuring.

The Education Act prescribes matters concerning the closure and 
amalgamation of government school/s. These include provisions that:

a government school can be closed if a majority of the parents of the 
students attending the school (or students for schools where the majority 
of students are adults) indicate that they are not opposed to the closure 

a review must be undertaken in order to amalgamate two or more 
government schools or if parents do not support a government school’s 
closure

detail the nature, scope and operation of a review and prescribe the 
appointment and membership of a review committee

require the Minister to give reasons for conducting a review 

give the Minister the authority to close or amalgamate a government 
school/s after giving due consideration to a review report and the review 
committee’s recommendations and require the Minister to give written 
notice of the decision and reasons for the decision

require the Minister to report to Parliament where a decision about 
a government school closure or amalgamation is contrary to the 
recommendations of the review committee.

The Education Act refers to the amalgamation of government schools, but 
does not specifically define amalgamation itself. 

The Children’s Services Act is silent on the closure and amalgamation of 
preschools which operate as registered children’s services centres. All 
government stand alone preschools in South Australia are incorporated 
as registered children’s services centres under the Children’s Services 
Act. Each registered children’s services centre must have a management 
committee which is generally referred to as a preschool governing council. 
Provisions for closure and dissolution of centres are contained in each 
individual preschool’s constitution which is approved by the Director of 
Children’s Services. The standard preschool constitution determines how 
a centre can be closed and provides that a centre shall not be dissolved 
except where:

two-thirds of the members at a special general meeting approve

the Chief Executive of the department directs in writing the centre be 
dissolved because;

the Minister has withdrawn funding for the centre

the preschool governing council has acted beyond its powers 

•
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the centre has failed to comply with a notice to amend its 
constitution 

if any other proper reason exists.

The constitution also provides that when a registered children’s services 
centre closes, all property, rights and liabilities vest in the Minister. It also 
requires the Centre’s management committee to provide recommendations 
to the Minister concerning the transfer and/or dispersal of all or part of 
the assets to another registered children’s services centre or other entity 
having similar objectives to those of the centre.

Possible reforms

The State Government remains committed to working with communities 
in considering the restructure of services. Through its Education Works 
initiative, public education and early childhood development services are 
being transformed in consultation with communities. This work is connected 
with reforms including Children’s Centres, Trade Schools for the Future and 
the new SACE, with the overall aim of bringing the delivery of education 
and early childhood development services into the ��st century in the best 
interests of children, students and the community.

The second phase of the Education Works project invites government 
preschool and school communities to restructure by choosing to co-locate, 
close or amalgamate to provide better curriculum, continuity, facilities and 
fewer transitions for children and students. 

In addition to the �9 government schools and preschools which are part 
of the first round of Education Works, as of mid 2008, over 187 additional 
preschool and school communities have expressed interest in school 
restructure. It is envisioned that restructuring will continue for some time 
with preschool and school communities continuing to choose to restructure 
to better meet the needs of their communities.

Restructure will also continue to take place in this ever changing world 
with advances in electronic communication and curriculum delivery. It will 
be essential to have modern legislation that is flexible and can support 
restructure and redevelopment, while safeguarding the community’s right 
to be involved in decision-making concerning their education and early 
childhood development services.

In the context of the Education Works initiative, a number of legislative 
issues have been identified in the process of government school and 
early childhood development service restructure. These include different 
requirements for closing or amalgamating a government school and the 
fact that there are different processes required for preschools and other 
early childhood development services closure and amalgamation.

»

»
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With restructuring being undertaken to develop a new integrated service, 
parents with children at their local preschool and school participate in quite 
different processes to achieve a common goal.

The Education Act provisions do not effectively support restructuring and 
reform. The Children’s Services Act does not address the issue at all.

It has been asserted that there needs to be consistency in the process 
of school restructure for all government schools and early childhood 
development services. There is currently no flexibility in the legislation 
to support individual communities to work through these matters and 
legal advice is often required to determine the best course of action for a 
particular site.

Some parents and members of school and early childhood development 
communities have expressed the view that they do not want the responsibility 
of saying the service in their community should close.  There have been 
instances where parents have privately expressed the view that a school 
should close, but have voted to keep it open in the interests of being seen 
to support their community. The Government remains unswerving in its 
commitment to work in concert with communities to improve service delivery 
in the best interests of children and students.   It is considered vital to confirm 
in legislation, the principle that parents of students currently enrolled or 
attending a school, preschool or other early childhood development service 
have a major voice in decisions about the future of the service.

It has been argued that there needs to be more consistency and flexibility 
for communities in the decision-making process in regard to schools and 
early childhood development services. Using the information gained from 
the Education Works initiative and the experience of past restructures, it 
has been suggested that a number of improvements could be made to the 
current legislation. These include:

having an explicit principle in the legislation that restructure should be 
undertaken in the best interests of the current and future children and 
students at the service or school

establishing a section in the legislation which covers the restructure of 
government early childhood development service and school closure, 
amalgamation, relocation, dissolution and any other means of reforming 
education and early childhood development services

having common provisions for closing and restructuring of government 
schools and early childhood development services

making the necessary provisions in the primary legislation and locating 
details in subordinate legislation

removing or redefining the formal review processes currently prescribed 
in the legislation to better support communities in the decision making 
process

•
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refining the respective roles of the department’s Chief Executive and the 
Minister in regard to government school or early childhood development  
service restructure. 

In the context of restructure, it has been argued that the existing definition 
of schools in the Act does not reflect modern service provision. Schools 
and early childhood development programs are now delivered in a range 
of ways, including single or multi campus services.  It has been suggested 
that in addition to improving the restructure provisions in legislation, school 
and early childhood development services should be better defined.

PROPOSAL SEVEN - Restructure

7.� A new integrated general provisions Act should enshrine the right of 
communities to participate in decision-making about restructure of 
their local government education and early childhood development 
services.

7.� A new integrated general provisions Act should contain a guiding 
principle that restructure of government services should be undertaken 
in the best interests of the current and future children and students at 
the service or school.

7.3 A new integrated general provisions Act should contain provisions that 
better support restructure of government education and early childhood 
development services in the interests of improving outcomes for children 
and students and their communities.

General provisions about compulsory schooling and 
education 
This section does not concern the Children’s Services Act, preschools 
or other early childhood development service provision. 

Current provisions

The sections of the Education Act that concern compulsory schooling and 
education were the subject of extensive consultation prior to the passage 
of the Education (Compulsory Education Age) Amendment Act 2007 
(the Amendment Act). The changes implemented as a result of this Act 
commence at the start of �009. They will require all young people aged 
�6 to participate in an approved learning program until they achieve a 
qualification or turn 17 years of age.

The relevant section of the Education Act relating to compulsory schooling 
and education covers both government and non-government schools. 

•
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Under the Education Act, authorised officers are defined and their powers 
and functions described. The Act enables authorised officers to take action 
to ensure attendance and participation of children of compulsory school 
and compulsory education age. 

Authorised officers work across all schools and are defined as any:

member of the police force

person authorised in writing by the Director-General of Community 
Welfare (currently the Chief Executive of Families and Communities)

person authorised in writing by the Director-General of Education. 

Authorised officers who are members of the police force have additional 
powers including returning a child to the school or their parent or guardian. 

There is a penalty of up to $�00 for failing to give certain information to an 
authorised officer.

Possible reforms

In the course of consultation on the Amendment Act, questions were raised 
about the relevance of the way the provisions in the Education Act describe 
the role of authorised officers. Many suggested that improvements should 
be made to update these provisions. However, these were deemed to be 
outside the scope of introducing the compulsory education age amendments 
and should be considered during discussion about the general provisions. 

Many of the current powers and functions of authorised officers are 
considered out of date - for example they focus on authorised officers 
observing children in public places when the child should be at school and 
enables them to “accost the child” and seek to obtain information.

The current provisions relating to authorised officers is reflective of the 
world in �97�, and the world is now a very different place. The question 
being raised now is whether there should be further amendments to 
compulsory schooling and education provisions, other than changes 
implemented by the Amendment Act, particularly updating the provisions 
relating to attendance officers.

PROPOSAL EIGHT - Compulsory schooling and education

8.� A new integrated general provisions Act should include modernised 
provisions relating to the appointment, functions and powers of authorised 
officers who are responsible for responding to non-attendence and 
participation of students of compulsory school and education age.

•
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The determination of curriculum in government schools 
and early childhood development services
This section only relates to government education service provision. 

Current provisions

The Education Act gives responsibility to the Director-General for 
determining the curriculum for government schools.  The Children’s 
Services Act does not refer to curriculum.

Possible reforms

The interface of the Director-General’s powers under the Education Act 
and the SACE Board’s responsibilities under the SACE Board of South 
Australia Act 1983 was raised as an issue during the initial legislation 
reform work in �007. Legal advice provided during development of the 
SACE legislation reforms indicated that there is no conflict between the 
two provisions. However, the Education Act provisions are considered 
dated and it has been suggested that these could be updated and made 
clearer. 

There have been major developments nationally in regard to curriculum 
with the establishment of the new National Curriculum Board by � January 
�009. The Board is charged with overseeing development of a single, 
high-quality national curriculum in Australia for all Australian students from 
kindergarten to year ��. 

Issues have been raised about the nature and definition of core curriculum 
and to what degree, if any, curriculum should be specified in legislation. 
Questions were raised in the responses to the second legislation reform 
discussion paper about who should authorise and monitor the curriculum 
and whether these should become an aspect of a new registration system 
for government schools.

No firm proposals have been suggested, however, there has been strong 
support for the position of Director-General retaining responsibility for 
curriculum in government schools. 

In considering any amendments to the current South Australian legislative 
provisions in relation to curriculum in government schools, it will be 
important to have regard to national curriculum reforms. 

PROPOSAL NINE - Curriculum

9.� New integrated general provisions Act should contain the appropriate 
responsibilities of the Director-General for the determination of 
curriculum in government schools and early childhood development 
services within the context of national curriculum reforms. 
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Governance of government schools and community early 
childhood development services 
This section only relates to government service provision and 
community early childhood development services incorporated under 
the Children’s Services Act. 

Current provisions

South Australia has a long history of local school and preschool decision- 
making dating back to the �970s. This has evolved into the current model 
of governance that exists in South Australian government schools and 
preschools. 

Under the Children’s Services Act, registered preschools must be managed 
by a Management Committee. These are usually referred to as preschool 
governing councils. 

Under the Education Act, each government primary or secondary school 
must have a school council established by the Minister. The council is a 
body corporate which operates under a constitution approved by the 
Minister. A council’s membership is prescribed by its constitution. The 
council has the functions prescribed by the Act and its constitution. 

The Act sets out some requirements that must be in the constitution eg:

the majority of the members must be parents of students at the school 
(except schools with a majority of adult students) 

the principal is an ex officio member

the chairperson of a governing council must not be a staff member of 
the school or a person employed in an administrative unit of government 
under the Minister.

In �00�, a legislative amendment to the Education Act provided a basis for 
a new local management model for government schools (Partnerships 21). 
This introduced the option for schools to have a governing council rather 
than the traditional advisory school council. The majority of government 
schools, including those with a preschool program currently operate with a 
governing council which has responsibility for strategic governance of the 
school. A few government schools still have an advisory school council.

The Education Act contains provisions about school councils and 
prescribes how a government school can move to and operate with a 
governing council. The majority of government schools have elected 
to have a governing council. The current governance system provides 
for a partnership between the school community, as represented by the 
governing council, and the principal as the site leader. 

•

•

•



�9

Discussion Paper No 3 

The Education Act enables two or more government schools to have one 
council with membership as prescribed by its constitution. Under the Act,  
advisory school councils and governing councils have different functions. 

The Education Act gives the Minister the ability to authorise the 
establishment of committees to be affiliated with an advisory school/
governing council. These committees must also operate under a 
constitution approved by the Minister. 

The Education Act specifically precludes an advisory school/governing 
council or affiliated committee from:

interfering with the day-to-day management of the government school 
and the provisions in accordance with the curriculum

interfering with the administration of discipline within the government 
school

giving directions to the principal or staff of the government school - this 
does not include any staff the Council may employ themselves.

The Act stipulates that any complaint about the principal must be passed 
on without comment to the Director-General and complaints against staff 
must be passed on without comment to the principal.

The Act authorises the Minister to limit the powers or functions of a 
government school council or affiliated committee and if required, remove 
a member of a school council or affiliated committee from office for a 
specified reason including misconduct. 

The Act provides personal liability protection to members and former 
members of government school councils or committees established by a 
school council. 

Possible reforms

It is suggested that the governance provisions in the Education and 
Children’s Services Acts should be harmonised in new integrated 
legislation. As identified in the Legislation Reform Discussion Paper  
No �, the current separate governance provisions are no longer relevant. 

Given the government school restructure program being undertaken 
through the Education Works initiative, and the establishment of government 
children’s centres for early childhood development and parenting services, 
it is timely to reform the legislative context of the governance arrangements 
and ensure that they are current and effective.

Many have advocated that any new legislation should confirm the 
importance of student, parent and community participation in decisions 
about government schools and preschools, with core focus on supporting 
children’s and student’s development and learning.

•

•

•
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It has been proposed that new legislative principles include a reference 
to what constitutes good governance and the important partnership 
between a government school’s management and parents’ role in strategic 
governance. 

One of the benefits for children and families that the State Government 
wants to achieve in its reform of government schools and early childhood 
development services, is to minimise transition points for children and 
students. Government also wants services to children and families to be 
integrated. Neither Act supports integrated governance. The Children’s 
Services Act makes integrated governance of child care and preschool 
services particularly difficult as they are established as separate legal 
entities and require separate governance arrangements.

In the interests of providing better services to children and their families, 
there has been a significant shift in the way education and early childhood 
development services are located and delivered. The community’s 
understanding and expectations about the nature of schooling and what 
constitutes a school are evolving. The impetus for such change is driven by 
child and student needs. The increasing use of technology, the trend to learning 
in the community and incorporating accredited vocational courses into planned 
school curriculum, will see schools and schooling continue to change.

It can be said that the existing legislative provisions for governance do not 
readily accommodate these advances, particularly the establishment of 
birth to year 7 and birth to year �� schools, as well as specialist schools.

It has been suggested that some government schools have difficulties in 
meeting the governance requirements of the current legislation, particularly 
in disadvantaged areas. The differences in size and type of community 
require consideration of options that enable more flexible governance 
models that reflect and respond to differing community needs. 

It has been recommended that governance arrangements for today’s and 
future schools and preschools must be characterised by transparency, 
accountability and involvement of all stakeholders.

The Education Act reflects the transition process at the time of the 
introduction of Partnerships 21. Almost all provisions of the current Act 
refer to school councils and only minor references to governing councils 
(where they have additional powers and responsibilities). It is argued that 
these provisions should be amended to reflect the current governance 
arrangements in place for schools and preschools.

It has been suggested that in some instances the current Acts and 
governance requirements are overly prescriptive and in others there is 
insufficient detail. Some of the governance provisions about which concerns 
have been raised include the blanket prohibition on government school 
governing council membership where a person is guilty of particular offences; 
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the term of a casual vacancy; the quorum for an annual general meeting; and 
the requirement to have documented standing orders. The current legislative 
reform program provides the opportunity to consider and address these 
matters. 

PROPOSAL TEN - Governance

�0.� A new integrated general provisions Act should maintain the requirement 
that all government schools and early childhood development services 
have a governing body responsible for strategic governance of the 
service/s.

�0.� A new integrated general provisions Act should articulate the importance 
of parent and community involvement in strategic governance of 
government schools and early childhood development services. 

�0.3 A new integrated general provisions Act should remove prescriptive 
barriers to parent and community participation in local strategic 
governance. 

�0.� A new integrated general provisions Act should prescribe the appropriate 
ministerial responsibilities concerning government schools and early 
childhood development services governance.

�0.� A new integrated general provisions Act should clearly define the 
respective roles and responsibilities of government school governing 
councils.

�0.6 A new integrated general provisions Act should include modern 
governance provisions that underpin current and future integrated 
service delivery. 

Religious education and activities in government schools 
This section only applies to government service provision.

Current provisions

Government schools in Australia have a secular curriculum and do not 
promote any particular religious practise or denomination. 

Religious education in South Australian government schools is a 
curriculum-based course approved by the Director-General of Education 
on the recommendation of the Minister’s Standing Committee on Religious 
Education. School principals select the courses that will be used to deliver 
religious education curriculum in their school, with the advice of a school’s 
religious education committee.
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The aim of religious education is to enable students to develop a sensitive 
understanding of the presence and influence of religion in life and society 
and of the variety of beliefs by which people live - religious, non-religious 
and traditional. It is not the purpose of religious education to bring about 
commitment to any set of beliefs. Through such studies, students should 
gain a greater respect and empathy with the beliefs of others as well as a 
capacity to develop their understanding of what they themselves believe. 

The Education Regulations currently allow for children to be exempted 
from attendance at religious education classes in government schools on 
conscientious grounds. 

Apart from religious education within the curriculum, the regulations allow 
for religious seminars or gatherings to be held for one half day per school 
term. The regulations relate to students attending a function appropriate to 
their faith or denomination in respect to any seminar or gathering.

School governing councils must endorse a religious seminar being 
conducted. Participation in religious seminars is always voluntary and 
requires the informed consent of parents. The principal must ensure that 
parents or guardians are fully informed about the nature and content of 
seminars and agree to their child’s participation. 

Any religious seminar must be provided by an authorised and accredited 
person of a particular religion. Teachers retain overriding duty of care for 
students during religious seminars and must be present to ensure the safe 
supervision of students. 

The regulations require principals to form a religious education committee 
for their school, to provide advice and assist principals in matters concerning 
religious education in the school, including religious seminars.

Many government school communities also choose to have volunteers 
provide pastoral care and support services for students in their school. 
These voluntary programs can be funded through the Commonwealth 
Government’s National School Chaplaincy Program and/or local Christian 
ecumenical groups. The programs should recognise the diversity of faiths 
and beliefs in Australian society. The choice of pastoral services is a decision 
made by the local school community, following broad consultation. 

It is important to note that the guidelines concerning the role of the pastoral 
support worker in government schools explicitly exclude proselytising (i.e. 
promoting any religious ideology or doctrine with the intent to convert a 
person from one creed or opinion), advertising any particular religious 
group or activity, to the exclusion of others; involvement in or setting up 
of any school activities that may discriminate on the grounds of religious 
ideology or doctrine. 
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The two main roles of pastoral support workers in government schools are:

contributing to a supportive, inclusive and caring learning environment 
within the school; and 

supporting children and families by providing factual and impartial 
information, consistent with that routinely available through school 
staff, about support and services provided through community groups, 
including church groups, in the broader community. 

All pastoral support workers have the legal status of volunteers in 
government schools.

Possible reforms

There are a range of views held within the education community about 
religious education and seminars in government schools. The education 
curriculum in South Australia encourages students to explore belief 
systems of all religions, including those that have no recognised spiritual 
base within their communities and globally.

There remains strong support for the secular nature of government school 
curriculum and maintaining the non-compulsory nature of any religious 
education or activity. The view has also been expressed that the legislation 
should not mandate the delivery of religious education, but should preclude 
the promotion of any particular views or doctrines.

There is a strong argument for ensuring that any reference in legislation 
to religious instruction or education be underpinned by the principle of 
respecting individual and cultural beliefs. 

It has been suggested that religious activities, including the role of voluntary-
faith identified pastoral support workers within government schools should 
be prescribed in legislation, together with any limitations. 

PROPOSAL ELEVEN - Religious education

��.� New integrated general provisions concerning religious education in 
government schools should retain the non compulsory nature of religious 
education and activities. 

��.� Legislative provisions relating to religious education in government 
schools should include a principle about the importance of respecting 
the religious and cultural beliefs of all individuals.

��.3 New integrated general provisions legislation should continue to prescribe 
religious seminars and also include the roles and responsibilities of 
religious volunteers in government schools. 

•

•



3�

Discussion Paper No 3 

Use of government school and early childhood development 
service facilities 
This section only relates to government service provision. 

Current provisions

The Education Act gives the authority to the Minister to permit government 
school land, buildings or facilities to be used for community purposes on 
conditions determined by the Minister. The Act also enables the Minister to 
negotiate for the use of community facilities for schools.

The Children’s Services Act does not contain similar provisions. The 
only reference to property is in relation to the dissolution of a registered 
children’s services centre whereby all property, rights and liabilities vest in 
or attach to the Minister.

Possible reforms

The Education Act provisions are standard and appear in corresponding 
legislation in other jurisdictions. No issues have been identified in regard 
to the current section of the Act. It has been suggested that the use of 
government early childhood development facilities should also be covered 
by legislation. In developing new integrated legislation there is sense in 
reviewing the current relevant section of the Education Act and using it as 
the basis for developing modern provisions covering the use of government 
school and early childhood development service facilities.

PROPOSAL TWELVE - Facilities

��.� That a new integrated general provisions Act provide for the Minister 
to:

determine the permitted use of government school land, buildings 
and facilities.

determine use of government early childhood development 
service facilities.

contract to make use of community facilities for government 
schools and early childhood development services.

»

»

»
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Educational and early childhood development services 
census and information 

Current provisions

The Education Act sets out the powers of the Minister to undertake an 
educational census in specified areas. The provision gives power to the 
Minister to require every occupant of a house in the designated areas to 
supply such information as prescribed.

The Act provides for a penalty not exceeding $200, for a person who 
fails to comply with this provision, or who intentionally supplies any false 
information.

Under the Children’s Services Act, registered children’s services centres 
are required to provide information prescribed in the regulations, however, 
this provision is not used to acquire periodic or census data.

Possible reforms

The existing Education Act provisions are not used. The collection of 
relevant information and data is gathered from a range of sources including 
schools and the Australian Bureau of Statistics. 

The census collection provisions in the Education Act may have been 
relevant in �97� but are now considered outdated and redundant. There 
is a compelling argument to update these by replacing them with relevant 
modern requirements regarding the supply of information about education 
and early childhood development.

PROPOSAL THIRTEEN - Information and data

�3.� A new integrated general provisions Act should be developed that 
removes the outdated census collection provisions in the Education Act 
and replaces them with an appropriate authority to require information 
that is relevant to the provision of education and early childhood 
development services. 

Safe environments for schools and early childhood 
development services 

Current provisions

The government takes student and teacher welfare very seriously. The 
South Australia Police are notified in the event that an offence is committed 
on school grounds and strict suspension, exclusion and expulsion 
procedures are implemented for serious breaches of behaviour by 
students. 
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Regulations under the Education Act empower principals in government 
schools to suspend or exclude students if they threaten or perpetrate 
violence. 

The South Australia Police and the Department of Education and Children’s 
Services are involved in collaborative discussions concerning school safety 
and security on an ongoing basis. This approach is part of the government’s 
School Care Strategy, which partners the Police and the department’s 
School Care Unit to ensure safety and welfare of students, staff and the 
local school and early childhood development service community.

All government schools are required to have a behaviour code and anti-
bullying policy. Schools are also taking a more active role in safety and 
security issues. There is particular emphasis on student involvement, 
inviting them to identify problems and be involved with formulating 
solutions.

The Education Regulations provide government schools and South 
Australia Police with increased power to control trespass and misbehaviour 
on school premises. Under the regulations, offenders can be banned from 
being on school grounds for up to three months.

Under the Education Act, any person behaving in an offensive or insulting 
manner to a teacher acting in the course of their duties, is guilty of an 
offence and liable to a penalty not exceeding $500.

The Children’s Services Act has no similar provision.

Possible reforms

The current Education Regulations have been updated to reflect the need 
for greater authority to ensure government schools are safe and secure 
learning environments for students, staff and the local community. However, 
some have questioned why the only offence within the Act remains the 
offence of insulting a teacher and whether this is still a relevant provision. 
The question has also been raised about what protections are afforded to 
preschool teachers and other staff.

PROPOSAL FOURTEEN - Safe environments

��.� A new integrated general provisions Act should contain appropriate 
powers and authorities to ensure students, staff and the school and 
early childhood development communities are safe from harm. It should 
also authorise that appropriate action can be taken to address threats or 
disruption to individuals or the provision of education and early childhood 
development services.
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Materials and services charges in government schools and 
early childhood development services 
This section only relates to government service provision. 

Current provisions

The Education Act reinforces that public education is free and precludes 
charging students for the costs of teachers’ salaries, teachers’ materials or 
the provision of school buildings or fittings.

The Act enables school councils, in consultation with their school  
communities, to set, collect and recover a materials and services charge. 
The Act also allows for administrative instructions to provide guidelines 
about the charges which are intended to cover the costs of those essential 
items and services used or consumed by individual students during 
the course of their study. These can include things such as workbooks, 
photocopied material, worksheets that have been copied/printed and 
stationery. 

The legislation stipulates that parents must be given information about what 
the charges are for and consequences of non-payment. A student must not 
be refused materials or services necessary for core curricular activities if 
the materials and services charge has not been paid.

The legislation allows the principal of a school to waive or reduce the 
materials and services charge and refund it in whole or in part. Government 
policy provides that those students who are approved School Card holders 
do not pay the charge. (The School Card Scheme provides financial 
assistance towards the educational expenses incurred by families who 
meet the eligibility and income criteria).

The Act provides for a recommended materials and services standard 
sum, in �008 this is $�8� for primary and $��8 for secondary students. In 
addition to the standard sum, the legislation allows for an increased amount 
known as the prescribed sum. To charge this higher amount, schools are 
required to conduct a poll of all parents who would be affected if the amount 
was higher than the standard sum. The poll must have the support of the 
majority of respondents and be approved by the Director-General.

Like South Australia, all other states and territories provide free government 
education but also have provision in legislation for charging fees for 
overseas students and for additional materials and services.

The Children’s Services Act does not have provisions about early childhood 
development services’ fees. These are set by each centre’s Management 
Committee and vary from centre to centre. In �008 the state average fee is 
$50 per term. Government policy ensures that no child is excluded from a 
government-funded preschool on financial grounds.
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Possible reforms

The section of the Education Act that concerns the materials and 
services charges was amended in �003 and �00�. However, it has been 
suggested that the current provisions should be examined to ensure they 
are appropriate and whether some elements would be more appropriately 
contained in regulations rather than in an Act.

Given that many government schools, preschools, and other early 
childhood development services are being provided as integrated services, 
the legislation relating to materials and service charges should reflect 
these arrangements. Charges for government early childhood development 
services should be included in any new provisions.

PROPOSAL FIFTEEN - Fees and charges

��.� The current Education Act section concerning materials and services 
charges should be used as the basis for developing improved fees 
and charges legislative provisions for government schools and early 
childhood development services. 

Regulations enabled under the Acts 

Current provisions

The Education and Children’s Services Acts both authorise the making of 
regulations in respect of a broad range of matters dealt with by each of the 
Acts. The five sets of regulations under the Children’s Services Acts are:

Children’s Services (Appeals) Regulations 1993

Children’s Services (Baby Sitting Agencies) Regulations 2001

Children’s Services (Child Care Centre) Regulations 1998

Children’s Services (Membership of Committees) Regulations 2001 

Children’s Services (Registered Children’s Services Centres) Regulations  
2003

These provide the detail about such things as licensing standards for 
child care centres, prescription of registered children’s services centres, 
licensing of babysitting agencies and membership of advisory committees. 

The Education Act allows for regulations for a broad range of matters. 
These are currently contained in two sets of regulations:

Education Regulations 1997 

Education (Registration of Non-Government Schools) Regulations 
1998. 

•

•

•

•

•

•

•
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The former sets out operational detail predominantly relating to government 
schools and the teaching service and the latter details information which 
can be required by the Non-Government Schools Registration Board and 
fees it is able to charge. Regulations under the Education Act can provide 
for penalties of up to $�00. 

Possible reform

Few general concerns have been raised about the current regulations 
under the two Acts. Any issues that relate to a particular regulation have 
been discussed in the context of specific matters. The intent within an 
integrated general provisions Act would be to ensure that the legislation 
provides the current range of regulation-making powers, together with any 
additional matters required.

 PROPOSAL SIXTEEN - Regulations

�6.� A new integrated general provisions Act should include the full range 
of required regulation-making powers based on those currently in the 
Education and Children’s Services Acts.

Additional general administrative provisions 
Consultations undertaken during the development of this discussion paper 
canvassed whether there are any additional general provisions that are not 
in either the Education or the Children’s Services Acts, but which should be 
considered for inclusion in a new integrated Act. 

Consideration was also given to similar legislation in other jurisdictions. 
The following issues have been identified as matters that should be given 
further consideration for potential inclusion in South Australia’s education 
and early childhood development services’ legislation:

Corporal punishment 

South Australia remains one of only two jurisdictions where corporal 
punishment is still lawful under common law in both government and non-
government schools. References to corporal punishment were removed 
from the Education Regulations in �99�, and the practice ceased in all 
government schools. The significant majority of non-government schools 
have also prohibited the use of corporal punishment through their school 
behaviour management policy. There remains however, no explicit 
prohibition in the current Education Act of the use of corporal punishment 
in schools.
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The South Australian Children’s Protection Act 1993 currently provides 
for the protection of children from abuse, including physical abuse, but 
the application of this legislation to the matter of corporal punishment in 
schools has not yet been tested.

Most Australian jurisdictions have legislated to prohibit corporal punishment 
or any unreasonable behaviour management within government and non-
government schools. For example, in New South Wales, the use of corporal 
punishment is not permitted in government and registered non-government 
schools. In Victoria, the use of corporal punishment by proprietors or staff 
of all children’s services is also prohibited through legislation. 

Those states and territories that do not specifically preclude corporal 
punishment, limit or discourage the practice through policy.

In terms of the most broadly-accepted international and national standards 
of human rights, the use of corporal punishment in schools is considered 
unacceptable.

Possible reform

In the light of increasing evidence that corporal punishment has adverse 
long-term effects on children, it is proposed that the South Australian 
legislation should prohibit the use of corporal punishment in all education 
and early childhood development services in South Australia.

Schooling Entitlement 

The current Education Act requires students to enrol, attend and participate 
in schooling and education from the age of 6-�7 years. Education beyond 
these ages is a policy entitlement until students have completed their 
SACE. Currently, continuing students can negotiate an extended period 
of learning for a prescribed purpose within a school or other approved 
learning environment. 

Currently there is no legislative entitlement to public education or a 
prescribed end point of schooling within South Australian legislation.  

Other Australian jurisdictions include end point of schooling arrangements 
in their legislation. For example, Queensland provides for a 22-semester 
‘basic allocation’ for all children from year one, while Tasmania provides 
for people who are not ‘school aged children’ to have an entitlement until 
completion of secondary education or the equivalent of two years full-time 
study, which ever occurs first.
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Possible reform

A suggestion has been made that new South Australian legislation could 
define an educational entitlement or provide for an end point of schooling, 
similar to that provided for in other Australian jurisdictions. 

Additional provisions

Because this discussion paper has focussed on the general provisions of 
the current Education and Children’s Services Acts, there may be other 
matters in addition to the two listed above, that warrant consideration in the 
development of a new integrated general provisions Act for early childhood 
development and education. Respondents to this paper may wish to put 
forward suggestions for consideration.

PROPOSAL SEVENTEEN - Additional provisions 

17.1 A new integrated general provisions Act should explicitly prohibit corporal 
punishment in all schools and early childhood development services.

�7.� That consideration be given to including in a new integrated general 
provisions Act an ‘education entitlement’ which would define the state’s 
commitment and obligations in respect of access to public education. 

�7.3 Whether there are any  other additional matters that should be included 
or considered for inclusion in a new integrated general provisions  
Act. *   

  *  Note - suggestions should relate only to general administrative 
provisions of the legislation and not include other matters that are the 
subject of, or likely to be considered, within the scope of other discussion 
papers in the planned reform process.
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APPENDIX A

Ministerial Education and Early Childhood Development Legislative Reform 
Stakeholder Advisory Group:

Area Schools Principals Association
Association of Independent Schools of South Australia
Australian Education Union (SA Branch)
Business SA
Catholic Education of South Australia 
Department of Education and Children’s Services
Child care Australia
Children’s Services Consultative Committee
Department of Further Education, Employment, Science and Technology 
Ethnic Schools Board
Federation of Catholic School Parent Communities 
Flinders University of South Australia
Future SACE Office
Independent Education Union (SA Branch)
Independent School Primary Principals 
Independent School Secondary Principals 
Liquor, Hospitality and Miscellaneous Union 
Ministerial Advisory Committee: Students with Disabilities
Multicultural Education Committee
National Association for Community Based Children’s Services
Non-Government Schools Registration Board 
Non-Government Schools Secretariat
Preschool Directors Association
Public Service Association
South Australian Association of School Parents Clubs Incorporated
South Australian Association of State School Organisations
South Australian Isolated Children’s Parents’ Association
South Australian Primary Principals Association
South Australian Secondary Principals Association 
SACE Board of South Australia
Small Schools Principals Association
Social Inclusion
Special Schools Principals Association
Teachers Registration Board
University of Adelaide
University of South Australia

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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NOTES
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Additional copies of this discussion paper may be obtained by: 

• visiting the legislation reform website at: http://www.edlawreform.sa.gov.au
• emailing edlawreform@saugov.sa.gov.au
• phoning (08) 8��6 38��
• sending an A� stamped, self-addressed envelope to:

Legislation Reform Unit
Minister for Education 
Minister for Early Childhood Development 
c/- GPO Box 778
ADELAIDE SA 5001

Feedback must be received by the close of business on 5 December 2008.
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